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Guidance Note – NHS Indemnity

Principles 

NHS bodies are legally liable for the negligent acts and omissions of their employees (the principle of vicarious liability), and should have arrangements for meeting this liability. 

NHS Indemnity applies where: 

- the negligent health care professional was working under a contract of employment (as opposed to a contract for services) and the negligence occurred in the course of that employment; or 

- the negligent health care professional, although not working under a contract of employment, was contracted to an NHS body to provide services to persons to whom that NHS body owed a duty of care 

Who is covered 

 NHS Indemnity covers the actions of staff in the course of their NHS employment. It also covers locums, medical academic staff with honorary contracts, students, those conducting clinical trials, charitable volunteers and people undergoing further professional education, training and examinations. 

Who is not covered 

 NHS Indemnity does not apply to GPs, general dental practitioners, pharmacists or optometrists; other self-employed health care professionals (eg independent midwives); employees of private hospitals; local education authorities; voluntary agencies. 

Negligent harm 

NHS Indemnity covers negligent harm(*) caused to patients or healthy volunteers in the following circumstances: whenever they are receiving an established treatment, whether or not in accordance with an agreed guideline or protocol; whenever they are receiving a novel or unusual treatment which, in the judgement of the health care professional, is appropriate for that particular patient; whenever they are subjects as patients or healthy volunteers of clinical research aimed at benefiting patients now or in the future. 

(*) Clinical negligence is defined as “a breach of duty of care by members of the health care professions employed by NHS bodies or by others consequent on decisions or judgments made by members of those professions acting in their professional capacity in the course of their employment, and which are admitted as negligent by the employer or are determined as such through the legal process”. 

Non-negligent harm

Apart from liability for defective products, legal liability does not arise where a person is harmed but no one has acted negligently. An example of this would be unexpected side-effects of drugs during clinical trials. In exceptional circumstances (and within the delegated limit of £50,000), NHS bodies may consider whether an ex-gratia payment could be offered. NHS bodies may not offer advance indemnities or take out commercial insurance for non-negligent harm. 

Special arrangements for non-negligent harm apply where research is sponsored by pharmaceutical companies. Moreover, for some specific research projects the ethics committees may advice to purchase insurance cover. Cambridge University may also decide to purchase insurance for non-negligent harm in relation to specific projects and this is decided on a case-by-case basis. 

See NHS Indemnity Arrangements for Clinical Negligence Claims in the NHS for the full Department of Health guidance on indemnity. 

Tips on filling in the COREC application form 

Following the changes made to the COREC form recently, the questions for indemnity have been expanded. In order to complete the form correctly, please follow the guidance below: 

A35−1. What arrangements will be made for insurance and/or indemnity to meet the potential legal liability of the sponsor(s) for harm to participants arising from the management of the research ? 

Note: Where a NHS organisation has agreed to act as the sponsor, indemnity is provided through NHS schemes. Indicate if this applies (there is no need to provide documentary evidence). For all other sponsors, describe the arrangements and provide evidence. 

NHS Indemnity applies to studies where an NHS organisation is the sponsor and also applies if your study will be jointly sponsored between the Trust and the University. 

For non NHS sponsored studies other insurance should be obtained.

A35−2. What arrangements will be made for insurance and/or indemnity to meet the potential legal liability of the sponsor(s) or employer(s) for harm to participants arising from the design of the research ? 

Note: Where researchers with substantive NHS employment contracts have designed the research, indemnity is provided through NHS schemes. Indicate if this applies (there is no need to provide documentary evidence). For other protocol authors (e.g. company employees, university members), describe the arrangements and provide evidence. 

NHS indemnity applies only to those protocols designed by NHS employees. 

For those designed by University of Cambridge employees please contact Bernadette McLellan who can arrange separate indemnity if required:

Bernadette McLellan

 Tel: 01223 339659

 Email: bm301@admin.cam.ac.uk
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